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In June 1997, the UN Generd Assembly emphasized the importance of
strengthening  “interaction with representatives of major groups including
through greater and better use of focused diadogue sessons and round tables,”
with “input from...business and industry groups in the elaboration, promotion
and sharing of sugainable development prﬁtices and their promotion of
corporate responshility and accountability.”™= The upcoming 1998 CSD
Didogue on Industry provides an important opportunity to examine how
corporate respongbility and accountability fit within the larger framework of
sudtainable devel opment.

This Didogue seeks to achieve some common understandings of a number of
concepts critica to achieving sustainable development. The concept of
responsible entrepreneurship, linked to Agenda 21's call for stewardship of
natura resources, elicits a range of interpretations and opinions. In turn, the
meaning of corporate responsibility and accountability garners a wide diversity
of opinion among NGOs, business and industry, trade unions, governments and
the United Nations. In this Dial ogue we hope to establish enough of a common
language to take us beyond the concepts and to the task of changing the way we
do business.

While this paper cannot adequately address the diversity of issues surrounding
this topic, we hope to a least focus sufficient attention on some of the critical
points NGOs have raised in this process. All the NGOs who have contributed
ideas and recommendations to this paper may not agree with al the points raised.
However, this paper isintended to stimulate a dialogue, not to say the fina word.

! For the UN Commission on Sustainable Development, Sixth Session, December 16,
1997. This paper was published by the United Nations as one of the primary background
papers for the Mgjor Groups Dialogue on Industry and Sustainable Development, held in
April 1998.

2 United Nations. Programme for the Further Implementation of Agenda 21, United
Nations Department for Policy Coordination and Sustainable Development, July 1, 1997.
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One NGO describes
the notion of
corporate
responsibility
without
accountability as
like trying to run a
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system, with no
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What is Responsible Entrepreneurship?

An entrepreneur, following Webdger's definition, is “one who organizes,
manages, and assumes the risks of a business or enterprise” Ironicaly,
environmentalists and human rights advocates tend to criticize corporations
precisdly for externalizing their risks and codts, passing these on to the
environment and society.

Severa NGOs find the concept of responsible entrepreneurship problematic.
Six years after Rio, many NGOs agree with our colleague from Eco News Africa
who finds that “such respongibility is not reflected in the behaviour of huge
corporations, and if anything things are only getting worse.”

For the Northern Alliance for Sudtanability (ANPED), responsble
entrepreneurship “could be consdered a contradiction in terms when related to
sustainable development,” in that for most entrepreneurs their primary
responsibility is to their own financia bottom line. ANPED offers its definition
of a“responsible’ entrepreneur as someone who “actively supports sugtainable
devel opment, does not harm the environment, public health or the socia fabric of
society and reveds to the public dl the possible social and environmental
impacts of their practices.”

Many if not most NGOs agree that the widespread adherence by industry to
responsi ble business principles and practice depends on the degree to which they
are also accountable to society. In other words, corporate responsbility requires
accountability.  One NGO describes the notion of corporate responsibility
without accountability as like trying to run a bank on the honor system, with no
security guards. In spite of all the best practices of honest customers and Steff,
bank managers fully understand that it takes only a single dishonest exception to
take away everyone's common savings. The same is true for sustainable
devel opment.

Voluntary Agreements

Voluntary agreements differ dramatically according to scale of application, the
parties involved, their motivations and incentives, and how compliance is
assured and verified, in addition to the issues (e.g., labor, hedth, environment) at
the heart of the agreement.

Voluntary agreements can be distinguished according to their scae or level of
application. They may be

Company specific (e.g., Levi Strauss & Company; The Gap; Liz Claiborne;
Reebok; Phillips-Van Heusen; L.L. Bean; the Petrobras | deas Network);

*  Product or indugtry specific (e.g., the CMA’s Responsble Care initictive;
the White House Appard Industry Partnership);

* Location or community specific (e.g., Clean Clothes campaign in Bangor,
Maine, the PADE Programme for waste management in Rufisgue);
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e Globd or natiiona (e.g., Sullivan Principles, ICC Business Charter; OECD
Guiddines for Multinational Corporations, CERES Principles, ICCR's
Principles of Globa Corporate Responsibility).

Thereisabig difference between “ closed” agreements, among companieswithin
an industry, and more “open” agreements, involving a broader range of
employees, communities and populations directly affected by company
operations, consumers, concerned stockholders — sometimes clustered together
under the term “ stakeholders.”

“Closed” agreements: internal to business and industry

Agenda 21 encourages business and industry to “increase self-regulation, guided
by appropriate codes, charters and initiatives integrated into al elements of
business planning and decision-making and fostering openness and didogue
with employees and the public.” It does NOT say tha business and industry
does not need to be regulated, but that they should voluntarily operate in a
socidly and environmentally responsible manner. From a business perspective,
voluntary compliance with corporate responsbility codes can help companies
anticipate the impacts of investment decisions on the environment, health and
human rights — and thus avoid costly litigation, public protest, and disgruntled
shareholders.

From the perspective of NGOs, the value of corporate sdf-regulation depends on
whether or not any significant progressis made in adopting responsible practices
and developing more sustainable products or services. NGOs are fully aware of
the inevitable choice between responsibility and profitability. This conflict
highlight the weakness of closed voluntary efforts, which often result in
noncompliance, double sandards, inadequate targets or sandards, and
greenwashing. These flaws obvioudy damage the public credibility of the
agreements.

“No matter how great the goodwill or sense of respongbility of a business or
industry, it cannot escape the redlity that it has to remain competitive and
financidly viable” the South Africa New Economics Network (SANE) points
out. For a company to operate responshbly, it has to be assured that its
competitors, who do not behave likewise, do not gain an advantage in behaving

irresponsibly.

In other words, the “rules of the game” must be the same for al; thereis no room
for “free riders” When the company must choose between the competitive
bottom line and compliance with non-binding guidelines, management will be
forced to choose the bottom line. Therefore, industry-based voluntary codes
must be strengthened with appropriate government regulations and enforcement
as wdl as public access to information and community participation in relevant
company decisions.

As Friends of the Earth concluded in their report on the issue, this is not an
argument “against voluntary initiatives by groups of firms or trade associations
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tha am to improve environmenta performance beyond compliance with
regulations. However...such schemes do not, and cannot, represent an dternative
to regulation.”

“Open” agreements: negotiating with stakeholders

In contrast to the closed agreements within business and industry are those more
“open” or negotiated agreements and codes involving a wider range of parties.
NGOs and the public are more likely to be skeptical of closed voluntary codes
and agreements -- especially with no independent monitoring and verification of
compliance. NGOs are more likely to support open agreements reached through
negotiations with stakeholders.

One example of a stakeholder negotiated agreement is the Ethical Trading
Initictive, currently chaired by the New Economics Foundation (NEF).
According to NEF, this initiative “is funded by the UK government and
incorporates 18 companies (mainly food and clothing retailers) and 16 UK
NGOs. It has been established to develop common codes of conduct and
approaches to business in poorer countries, in an effort to positively impact on
the well-being of employees and their communities. Through the process of
experimentation, dialogue and negotiation the ET1 will aim to widely endorse a
sat of gandards and an approach to monitoring and verifying these codes of
conduct.”

In some cases, community-groups, consumer organizations, or NGOs may
themselves initiate a corporate code or agreement, and then lobby companies to
sign on as partners. For example, the “Maquiladora Standards of Conduct” was
developed in 1990 by the Coalition for Justice in the Maguiladoras (CIM), an
internationa codlition of ironmenta, religious, community, labor, women's,
and Latino organizations.™ This agreement provides guiddines to dleviate acute
problems created by the maquila industry along the U.S-Mexico border.
Unfortunatdly, the Maguiladoras have yet to voluntarily adopt and implement
these gandards, which nevertheless help raise public awareness and support the
workers and community organizers in Mexican border towns.

The Interhemispheric Resource Center (IRC) describes the emergence of
stakeholder-initiated codes “as a response to the globdization of the
marketplace.” According to IRC, “consumer groups and labor organizations see
codes as a way to regulate the practices of corporations that have operations
across the globe, while the companies themselves have adopted codes to
improve their corporate image and head-off damaging boycotts and bad
publicity.” On the other hand, some NGOs warn against open agreements
whereby corporations specify the rules and control the moves in the process,

3 Interhemispheric Resource Center.
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using the term “stakeholder” to redefine and reduce communities, workers, and
citizensto corporate congtituenciesin the global economy [

“A prerequisite for such participative forums to wark is adegree of trust between
the parties” dates World Wildlife Fund-UK,* a trust which “has been
undermined in the past by the secrecy with which most companies have
shrouded their environmental performance. Responsble companies should have
a presumption of trangparency about their operations, and work to release as
much data as possible. This openness should be supplemented by having regular
independent environmental and socia audits, drawing on input from employees
and the surrounding community.”

Moving in the opposite direction from transparency is atrend toward what might
be cdled the “corporate right to secrecy,” in which “environmental audit
privilege’ laws are enacted allowing companies to conceal information
contained in environmental self-evaluations from natiqnal and local enforcement
and environmental agencies, the courts, and citizens® Another component of
these corporate secrecy laws is the “privilege” given to regulated facilities of
“outright immunity from prosecution for companies who disclose and sdif-
correct violations as a result of auditing,” which will “alow some lawbreakersto
retain thefinancia fruits of their previous disregard for the law.”

Concerns and criticisms

NGOs express concerns about both types of voluntary corporate agreements
because of their potentid for greenwashing and public manipulation, wasting
time, undermining needed legidation and regulatory efforts, weakening of
monitoring and enforcement mechanisms, creating divisons among NGOs, and
for masking the increasing power and influence of corporations over civic and
governmental bodies.

Since the 1992 Earth Summit, the concept of "voluntary agreements’ or "self-
regulation” remains a red flag for many NGOs, as this was given to justify
removing the Code of Conduct for Transnational Corporations from the Agenda
21 negotiations. This 17-year body of work, despite its non-binding nature, was
dismissed a Rio with the promise of a new era of responsible business. “The

4 Karliner, Joshua. The Corporate Planet: Ecology and Politics in the Age of
Globalization. Sierra Club Books, 1997, p. 42.

5 Nick Mabey, WWF-UK

6 These secrecy laws have been enacted in 19 states in the US, as of November 1996,
athough challenged by the federal environmental protection agency.

" Network Againgt Corporate Secrecy. Letter to Carol Browner, USEPA, March 24,
1997.
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most glaring weakness at Rio was the failure to include the regulaion of
business, financia inditutions, and transnational corporations in Agenda 21 and
other decisons,” stressed Martin Khor of Third World Network in a speech at
CSD5.& “If nothing else,” laments Joshua K arliner of TRAC, “the Earth Summit
clarifigi the fact that global corporations have the power and capacity to
serioudy influence the focus and trgectory of internationa agreements on
environment and devel opmeﬂt."EI

Greenwashing is one obvious reason for NGO mistrust of corporations and their
concerns about voluntary agreements. In their book on greenwash, Greer and
Bruno of Greenpeace siress the need to look at the redity hidden beneath the
green image fostered by TNCs, that “TNCs are not saviors of the environment or
of the world's poor, but remain the primary creators and peddiers of dirty,
dangerous, and unsugtainable technologies. The claims of these companies must
be scrutinized carefully arlﬂ their activities and products regulated for the good of
the planet and its people.”

According to ANPED, voluntary agreements “have not worked, do not reach dl
entrepreneurs, and are not participatory...which means tha they are ineffective.”
Asthey put it, “the road to environmental and socia hell has aready been paved
by such ‘codes of conduct’ and alleged good intentions. In alegalistic society,
victims of environmentd crimes can find litte comfort in ‘non-binding
agreements,’ whether they be broken or fulfilled in some vague way. The
solution liesin internationa legally binding regulations to ensure that responsible
entrepreneurship will be the only way in which corporations world-wide
operate.”

Friends of the Earth Internﬁonal (FoEl) aso identify fundamental problems
with the voluntary approach:

* Ineffective, “because the potential motivations for compliance are neither
strong enough nor sufficiently widespreed;”

» difleinnovation, “not only to fail to simulate innovation but aso to tend to
lock firmsinto exigting, often short-term solutions;”

8 Khor, Martin. “Globalization is undermining sustainable development,” in Third World
Resugence, No. 81/82, May/June 1997, p. 26.

% Karliner, p. 57.

10 Greer, Jed & Kenny Bruno. Greenwash: the Reality Behind Corporate
Environmentalism. Third World Network & Apex Press, 1996, p. 12.

11 Tony Juniper, Friends of the Earth International.
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* undemocratic, focusng on industry’s interests and definitions of the
problems while leading “to the Government effectively abdicating
responsibility for whole sections of environmenta policy,”

e lack public credibility, raising “the fear tha it will serve the narrow
interests of the firms concerned rather than those of the public,” and that
even “industry groups themsalves have serious doubts about the voluntary
approach which centre on the lack of motivation for compliance and, in
particular, the problems of free-riders.”

“Lack of compliance with international commitments made in Rio formed the
key to the failure of UNGASS,” says Netherlands Commiittee for IUCN, “This
underscores the need for compliance mechanisms in sustainable development
agreements, particularly when they target the main actor in environmenta and
socid degradation -- industry.” NC-IUCN criticizes voluntary agreements for
not including compliance mechanisms, athough they consider labeling
initiatives like the “Max Havdlaar” case in the Netherlands and certain labeling
efforts for organic agriculture as “a compliance mechanism within the context of
avoluntary agreement.” However, NC-IUCN raises the need to ensure that such
cases also “fulfill the criteriafor inclusiveness and accountability.”

Noting the wide gap between business and industry’s promotion of voluntary
codes and NGOs' criticisms, Eco News Africa suggests that “this would be a
good place to look into how far corporations have respected codes’ as well as
cases of corporate misconduct which gloss over “previous disagters that they
have helped create and despite the existence of voluntary codes” Research is
needed to clarify the record, to identify the successes and failures, and to assess
both the problems and the potentids of the different types of voluntary
agreements.  “Such an evaluation should include the views of the civil society at
large” dreses this Kenyan NGO; “NGOs and Community-Based
Organizations...could work on an effective strategy on how this could be best
achieved.”

Recommended criteria for effective voluntary agreements

Many NGOs bedieve voluntary codes and guidelines can be effective
contributions to sustainable development only if they fulfill the following
requirements:

1. subgtance: appropriate content and language (i.e.,undiluted,
unambiguous and watertight);

2. inclusveness. active participation of appropriate stakeholders,
including opportunities and resources for participation of the
wide range of affected persons and organizations;

3. motivation:  sufficient incentives to encourage voluntary
compliance;
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4. integration: incorporation of socia and environmental values
into not only the policies and operations of companies, but aso
in the way they define and measure success and progress,

5. transparency: independent monitoring of implementation;

6. credibility: independent verification of compliance, involving
participation and endorsement by the NGO sector in the choice
and methods of verification; and

7. accountability: regulatory and civic mechanisms enforcing
responsible behavior, including penalizing companies that
conggtently behave irresponsibly.

“If global guidelines and codes lead to building partnerships among those who
have a stake in the health and well-being of communitiesin which they operate,”
says Interfaith Center on Corporate Responsbility (ICCR), “then they can prove
to be useful tools for sustainable economic and human development.”

Regulatory Frameworks

Both industry and public advocates complain, for different reasons, about the
inadequacy of regulatory frameworks for motivating responsible business
practices. Industry often describes regulations as interfering with their ahility to
establish responsble practices. Advocates of regulation claim that threats of
litigation and fines impel companies towards responsible behavior, that
regulation ingpires voluntary responsibility. Other critics point out that current
regulations are not aways enforced, or that the substance is watered down by
industry lobbyigts.

Industry perspectives on regulation

Industry has consigently complained that “entrepreneuria  solutions to
environmental  problems’ are blocked by “complex and cumbersome
regulations.” In their eyes, responsible innovations are hampered by “punitive
regulations, cogtly and time-consuming enforcement and licensing methods'
which have not kept up with the “increased awareness of the complex
interrelationships between man [sic] and nature”” Spesking for industry’s
promotion of the voluntary approach, the International Chamber of Commerce
helped launch the Business Charter — their preferred aternaive to the UN Code
of Conduct for TNCs.

12 gehilling, David.  “Making codes of conduct credible: the role of independent
monitoring”. Paper prepared for conference on “Globa Codes of Conduct” sponsored by
the Center for Ethics and Reigious Values in Business at Notre Dame, October 6-8,
1997. Interfaith Center on Corporate Responsibility.
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Outsde CSD, certain elements in industry and government have been secretly
advancing a different, heavy-handed drategy for dedling with frudtrating
regulations.  Through the proposed internationdly binding Multilatera
Agreement on Investment (MAI), companies will have the power to legdly
override locad and nationa regulations and laws if they are determined to be
obgtacles to foreign investment. As NGOs gradudly learn of this “gedth
agreement” they tend to be scanddized and outraged at such an undemocratic
and manipulative attack on hard-won laws to protect the environment, hedlth,
and human rights. Thus, five years after Rio, industry’s quest to escape
accountability reaches new heights. In turn, NGOs continue to struggle for
appropriate and effective safeguards, regulations, and access by citizens to
information and to the courts to pursue compensation for damages caused by
industrid activities.

NGO perspectives on regulation

NGOs have no desire to burden industry with regulations, instead tending to
agree with Friends of the Earth Internationa (FOEI) that “traditiona forms of
regulation have been too prescriptive and consequently the opportunity for
exploiting the ability of business to produce novel and timely solutions is
condrained,” that “indudry is granted no discretion in how to achieve an
environmental goal.” Most NGOs readily agree that regulations are only one of
many different instruments for influencing corporate and public behavior.

As part of the input to this paper, NGOs recommend a number of socid and
market-based instruments, such as redirecﬁa or phasng out damaging and
unsustainable subsidies by the year 2010, shifting taxes from labor to
resource consumptiﬂ and pollution* introducing an international CO2 ta>1<ZI
taxing arplane fud™, implementing the Tobin tax on currency speculation,
committing to time-bound targets,** and mounting public education campaigns.

Acknowledging that “governments have often over-stretched regulation, and
barely tapped the potentid of market approaches” David Roodman of

13 Germanwatch.

14 Roodman, David Mdin. “Paying the piper: subsidies, politics, and the environment.”
Worldwatch Paper 133. Washington, DC, December 1996.

15 Betty Paschen, Canadian Green Party and Sustainable Edmonton Society.
18 German Forum for Environment and Devel opment.
7 WEDO.

18 NGO Caucus on Sustainable Production & Consumption.
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While "governments
have often over-
stretched regulation
and barely tapped
the potential of
market approaches...
laws - not market
forces alone - are
what will protect
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manage nuclear
waste, and ban
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be deemed
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Worldwatchf¥ also points to amix of market instruments and regulations, noting
that “laws — not market forces aone — are what will protect endangered species,
manage nuclear waste, and ban pollutants that may be deemed unacceptable in
any amount, such as DDT or dioxins” In contrast to industry arguments,
Worldwatch observes “there is remarkably little evidence that regulations have
serioudy depressed the fortunes of industry, or that they have chased businesses
into ‘pallution havens — countries with lax environmentd rules.” Furthermore,
says FoEl, “there is drong evidence that regulation remains the primary
moativation for firmsto improve environmental performance.”

The need for an international regulatory framework

Many NGOs agree with Friends of the Earth on the “need for an international
regulatory framework in respect of the monitoring and guidance of TNC
activity,” that since the closure of the UN Center on Transnationa Corporations,
“there has been no officid debate on how TNCs should be monitored and
regulated.” For ANPED, “nationaly enforced regulatory frameworks provide
the only tool to hold corporations accountable and liable, ensuring that
responsible entrepreneurship includes adl business” Furthermore, regulations
leve the playing field, diminating the free rider problem by making the rules of
the game the same for al. “This way of giving direction to busness and
industry,” explains the South African New Economics Network, “largely
removes the complex issues which they need to face if these are left entirdy up
to the criteriaof moral judgment and response to social pressure.”

Mixing regulations and market incentives

In general, NGOs tend to cal for defending and improving national and
international regulations as well as market insruments. For example, the
Taskforce on Business and Industry (ToBlI) cals for governments to “send the
right message”’ to business -- siressng a mix of ecologica tax and subsdy
reformsin combination with strengthening citizens' Right to Know and litigation
rightsto chdlengeirresponsible practices.

The Women in Environment and Development Organization (WEDO)
encourages CSD6 to promote the language agreed in the Habitat Agenda, in
which governments commit themselves to “srengthening regulatory and lega
frameworks to enable markets to work, overcome market failure and facilitate
independent initistive and cregtivity, as well as to promote socially and
environmentally responsible corporate investment and reinvestment in, and in
partnership with, local communities and to encourage a wide range of other
partnerships to finance shelter and human settlements devel opment.”

19 Roodman, David Madlin. “Getting the signals right: tax reform to protect the
environment and the economy.” Worldwatch Paper 134. Washington, DC, May 1997.
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To guide this mix of regulations and market incentives, minimum standards to
define responsible practices are needed. To succeed, WWF-UK' says, these
standards must be “locked into place with binding international regulation.” To
implement environmenta and socid accounting practices across the board,
international regulations and binding standards are required. “A lot of ‘ complex
and cumbersome’ regulations are caused by the lack of palitical courage of
governments to introduce a once the tough standards that are necessary from a
sustainability perspective,” explains the Netherlands Committee for IUCN, “
Instead, they tend to take a step-by-step approach in which standards are
tightened every few years, thus causing alot of uncertainty for industry.” Rather,
amore direct implementation of standards would allow industry to immediately
invest in the proper technologies, in contrast to “technologies which will be
outdated before the investment is gained back.” Furthermore, adds WWF-UK,
such regulations and standards should be promoted by company environmental
officers and indudtry representatives such as the International Chamber of
Commerce and World Business Council.

NGO concerns: neglecting the precautionary principle

In their resffirmation of the Business Charter, the International Chamber of
Commerce explained that “business looks to government to provide the
necessary regulatory framework based on sound science, the understanding of
risk assessment and economics.” This emphasis on so-caled “sound science’
and risk assessment is a standard excuse made by industry to sidestep regulatory
safeguards to put controversa new products, chemical additives, genetically
modified organisms, or other questionable items on the market or engage in
hazardous production practices -- unless science has undeniably proven
significant harm or damage. Thus, for new chemicals or biotechnology products,
the burden of proof and risk is passed onto consumers and communities — not on
the company to demondtrate to the public that their intended actions are truly
safe. Groups like ANPED, ToBI and others continue to urge incorporating the
precautionary principle as part of clean production standards and regulations.

NGO concerns: double standards

This is the problem whereby companies comply with certain environmental,
hedlth and labor standards in countries where this is legaly required, but fal far
short of such standards in other countries where they have subsdiaries, suppliers,
or where they relocate. “Companies rardly relocate to take advantage of lower
environmental standards, but when operating abroad often behave in ways which
they know would be totdly unacceptable in their home countries,” says WWF-
UK. However, “atruly responsible company should not act in this inconsstent
manner, but aim to operate to worldwide standards.” In this regard, “companies
should undertake regular independent environmental audits of subsidiaries and
major oversess suppliers,” and “any variation in environmental performance for
smilar processes must be explained insde the context of a company’s globa
responsibilities.”
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Many NGOs are
skeptical of
voluntary company
self-assessments,
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Reporting

In last year's UNGASS report, governments agreed to encourage the “voluntary
publication” by business “of environmenta and socid assessments of their own
activities” The intent is to encourage greater trangparency by business and
industry in providing vdid and timely information — especialy about those
practices having an impact on the hedth and well-being of communities and
environment.

In some countries, certain types of company reports — on campaign
contributions and lobbying expenditures, environmenta impact assessments for
proposed projects or developments, and registers of toxic releases — may be
legdly required. Beyond these requirements, it is up to the companies asto what
additional information they will divulge. Indeed, for the sake of improving their
relationship and image with consumers, shareholders, government, and partners,
many companies voluntarily provide an assortment of reports about their various
practices. Inturn, NGOs pose various questions about their reporting.

Questions about corporate reporting

As with voluntary agreements, many NGOs are skeptical of voluntary company
self-assessments, suspicious that such sdf-audits and environmenta reports
“effectively serve to preempt pressure on companies to open their facilities and
books to independent inspectors who ﬁuld more objectively assess the
environmental impacts of their operations.™ In general, NGOs raise a number
of questions about corporate reporting, whether voluntary or required:

* Istimely and relevant information about company practices available to the
public?

* Istheinformation acompany provides credible?
* Isit comprehensible and comparable?

* Does the public have access to the courts or other bodies to act on this
information?

Making information available: Community Right to Know

In response to NGO skepticism, the chemica industry with their Responsible
Care program says “don’t trust us, track us.” Although companiesin the program
are supposed to conduct annual sdf-evaluations, “the evauaions are not
available to the public,” says Greenpeace. “Without access to information —
even that generated by the company itsdf,” they continue, “the public does NOT
have the opportunity to track the corporation any more than it did before

20 Karliner, p. 48.
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Responsible Care”F In order to effectively track companies and determine
whether they are conducting themselves in a responsible manner, the public
needs relevant information. If companies will not provide this information
voluntarily, then government needs to take the necessary steps to ensure public
access.

One example of information that companies are required to report to government
and which in turn are to be made available to the public is the Toxic Release
Inventory and Community Right to Know laws (in the United States. “ Citizens
amed with information,” observes ANPED, “ae &le to monitor their
neighbourhood polluters and takes some of the regulatory burden off resource-
strapped authorities.” Few other countries have the toxic reporting requirements
of the U.S,, but governments are being encouraged to introduce Pollutant
Release and Trander Registers (PRTRs). Simply by making this information
available to the public, clams the OECD, PRTRs “have had a stronger impact
than many regulatog programmes even though a PRTR sats no improvement
gods mandatorily.”** What is mandatory, however, isthe reporting.

Only asmdll handful of countries have yet implemented and enforce Community
Right to Know laws. Even in these countries, the Right to Know has yet to be
extended to include not just acompany’ s emissions, but the toxic chemicas used
in the production process and in the products themsalves. NGOs seek the
extension of Right to Know to cover pedticides used and residing in food (an
issue of increasing concern regarding the impact of endocrine disrupters), as well
as on radioactive materials and genetically engineered organisms.

Industry representatives typicaly argue againg this expansion of Right to Know,
using many of the origina arguments they used againg reporting their toxic
releases. Companies claim that public access to information needs to respect
“certain limits” that some data must be respected as proprietary and kept secret.
NGOs argue that “too often corporations hide behind the mask of ‘commercia
confidentiality’ claiming that disclosure will reduce their ability to compete.”

A colleague from Audtraia suggests that to help soften the “palicing nature”
which busnesses may perceive of government reporting requirements, the
reporting system could be extended “to include recognition of outstanding
practice through rewards such as awardg/preference given to government
contracts, etc.”

21 Greer & Bruno, p. 34.

22 OECD. Pollutant Release and Trandfer Registers Guidance Manual for
Governments. Pearis, 1996.

23 ANPED.
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Today there is a
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Achieving credibility: monitoring and independent verification

For a company or industry to establish its credibility with NGOs, it will need to
do more than sophidticated advertising and clever public relations. Methods and
criterianeed to be developed to verify the claims of a company or industry about
the safety of their activities. Whether due to gaps in information, Ssmple errors,
or overt greenwashing and deception, there are many reasons to quegtion the
vaidity of company reports not verified by reliable, independent methods.

Several NGOs clearly state their distrust of voluntary programs like Responsible
Care, described as “vehicles that the transnationals use to define environmental
issues on their terms™ and designed to “divert attention from the fundamenta
environmenta issue: products such as nuclear reactors and toxic chemicasform
the lifeblood of many TNCs™ Even if these companies make their salf-
asessments available to the public, what is necessary for them to be credible?

Eco News Africaasksacritical question: “Who [isto] establish such ameansfor
independent verification? Some NGOs, such as Germanwatch, suggest that
governments, business and green NGOs should jointly select an inditute to
conduct corporate monitoring. The Good Neighbor Project for Sustainable
Industries suggest a “right to inspect,” an approach proven effective in numerous
previoudy negotiated agreements. “In this gpproach, community and workforce
representatives or NGOs have been entitled to their own experts, and to
accompany them to inspect problem plants and evauate pollution prevention
opportunities.” In many places, particularly in developing countriesin Africaand
elsawhere, the technical capacity for such monitoring and verification is not
immediately available. Rather than commission outside (Northern) consultants
to do the job, NGOs suggest "building the strength of primary stakeholders,”
particularly local community-groups or others who understand the problems and
are best positioned to observe acompany’ s on-going behavior.

“Today, there is a struggle...over the definition of independent monitoring and
who can qualify as an independent monitor,” the Interfaith Center on Corporate
Responsibility (ICCR) points out. “The pressure created by NGOs for
companies to adopt independent monitoring has crested a new indudry.
Accounting, auditing and consulting firms... have moved into the monitoring
fiedd and developed socid audit instruments to measure compliance with
company codes of conduct.” While the big accounting firms may apped to
companies as credible monitors of their behavior, these firms are less qudified
for daily monitoring of potentia labor, heath and environmenta violations to
which locd NGOs and community groups would be more attuned.
Furthermore, since such NGOs are perceived as “not beholden to the company,”
they have a credibility “which can carry weight with consumers, investors, labor,
human rights groups and the public.”

24 Karliner, p. 48.

25 Greer & Bruno, p. 33.
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One example of an NGO-business partnership to develop such an independent
monitoring and verification system is among the Gap and ICCR, Businesses for
Socid Responshility, and the National Labor Committee Education Fund in
Support of Worker and Human Rightsin Central America. In this case, the Gap
responded to NGO observations of a violation of the Gap's Code of Vendor
Conduct by its maguiladora supplier in San Salvador. By February 1996, the
Independent Monitoring Group of El Salvador (IMGES) was formed, a result of
consultations and negotiations with factory workers and managers, loca and
international NGOs, religious and business groups to develop appropriate
independent monitoring methods. In March 1996, a hioric resolution was
signed pledging all parties to improving worker-management relations, rehiring
former union leaders and giving total access by NGOs to the plant to monitor the
factory’s operations. A year later, IMGES issued a public report on its work,
stating that al pointsin the resolution had been fulfilled.

While this example may not be a model for al independent verification
Situations, it is one postive example of a process in which a company gives up
some of its control and trugts in the integrity of an equa partnership with the
community and NGOs to reach a solution to a volatile human rights Situation.
Such an example might be contrasted with the disastrous experience of Roya
Dutch Shell with the Ogoni in Nigeria.

Social and environmental audits and screens: making them meaningful

There is dso the need of mechanisms ensuring that company self-audits and
reports by externa auditors are comprehensble, capable of being verified,
comparable to some kind of appropriate standard, and that the public has the

capacity to respond in ameaningful way.

A number of organizations, such as the Council on Economic Priorities (CEP),
the New Economics Foundation, and others are working to develop appropriate
auditing and screening mechanisms to make coherent sense of company
practices. For CEP and organizations working to promote Socidly Responsible
Investment (SRI), the emphasis is on developing and using environmental and
socid screens by which to identify companies acting in an environmentally and
socidly responsible manner. Such screens are useful to concerned investors who
want to be sure they are not investing in enterprises which are causing harm.
Groups such as the Ingtitute of Socia and Ethical AccountAbility promote “best
practices in socid and ethical accounting and auditing” and are working to
“devel OFE dandards and accreditation procedures’ for professona socid
auditors.

Available and timely data about company behavior is worthless if it is not easily
accessible, undersiandable and comparable to some kind of standard or criteria

26 Indtitute of Socid and Ethical AccountAbility. AccountAbility Quarterly, No. 5,
Autumn 1997.
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Specid training, technica assistance and software may be needed to dlow public
interest groups to access and apply this data to their work in monitoring the
effects of companies on their community.

The UNECE Convention on Access to Environmental Information and Public
Participation in Environmenta Decision—Makinﬁn is how being negotiated,
with NGOs trying “to strengthen the role of the public as an environmenta
watchdog.” Among European NGOs concerns with the Convention include
“excessvely long time limits...proposed for responding to information requests
from the public,” and that “information should be provided in the form
requested, where available, and certain data placed on the Internet.” European
ECO Forum members also stress the importance of making information not only
avalable, accessible, and credible, but that citizens have access to judtice to
enforce noncompliance and seek compensation. The UNECE Convention
“needs to provide not only the right to complain about infringements of the
Convention, but aso the right to sue both public and private bodies for breach of
environmenta lawsin general.”

Right to Know and public participation laws need to encompass dl regions of the
world. Efforts to provide access to information, participation in decision
making, and access to justice should be gender senstive and account for the
needs of women. Technologies and methodologies, including information and
legal systems, to establish public access to information and participation should
be considered part of the discusson about technology transfer to developing
countries. In some places, citizens do not even know they have a right to
information about the company practicesthat affect them.

The need to protect whistleblowers

One traditiond type of non-statutory monitoring and reporting which requires
governmental protection and public support is company “whistleblowing” —
whereby employees within acompany “blow thewhigtle” on harmful, dangerous
or illegal company practices, which otherwise would remain unknown to the
public or government agencies. Generally, this type of employee watchdog
activity is penalized by demotion, dismissd or other punishment. Protection for
whistle-blowers must be provided in dl countries.

Where national whistleblower protection laws exist, workers may be pressured
by other “margindly legal” methods to discourage disclosure of embarrassing or
codly secrets. Furthermore, warns the Good Neighbor Project for Sustainable
Industries, efforts are being made to enact anti-whistleblower provisons into
environmental audit protection laws. In addition to having the capecity to
challenge such provisionsin court and legidatures/parliaments, communities and
workers “need expanded rights and opportunities to ensure responsive action on
identified hazards.”

27 The UNECE Convention will cover over fifty countries: al of Europe, US, Canada,
the Central Asan Republics of the former Soviet Union, and Isragl.
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Partnerships

As UNIDO recently observed, “rdatively few companies have successfully
integrated sustainability requirements into their overal corporate Srategy and
even fewer have made a commitment to follow through in the absence of
sri ngﬁt regulations. Today’'s chalenge is to simulate businesses to take this
step.” As to partnerships between businesses and NGOs, it comes as no
surprise that there is much mutual suspicion as well as differences in priorities
and worldviews. Many NGOs are especidly disturbed by the behavior of
industry lobbies to kill environmenta legidation or water down agreements. A
prime example is the Kyoto climate change summit, which offers “disturbing
examples of thislack of responghbility presented by the large oil companies and
car manufacturers in the US as they financed a multi-million doIIarBdis-
information campaign to undermine the climate change treaty negatiations.”

What kind of partnerships are possible?

There are numerous examples of partnerships among NGOs, businesses,
government and trade unions, from the neighborhood to the globd leve. We
will undoubtedly hear about many of these examples between now and the
Didoguein April. Some of these will be ingpiring models which we may wish
to promote or attempt to emulate, such as Clean Clothes Campaign.jn Bangor,
Maine or the examples Mdick Gaye of ENDA TiersMonde* gives of
entrepreneuria citizens working to build the locd economy and community
ﬁmocracy by finding innovative, grassroots solutions to provide local services.

On the other hand, there are numerous examples of a lack of cooperation,
fase promises, and a competitive treatment of public interest groups and civil
society as if they are meant to be included in the concept “globd
competitiveness.”

“The NGOs are being bamboozled by the UN and the corporations,” David
Korten warns. “We are given just enough opportunity to create the appearance
of citizen input, but the red action is esewhere. | think its time to blow the
whigtle in the redlization that talking to ourselves in rooms provided by the UN
has little to do with citizen participation in a democratic globa governance
process.”

28 UNIDO. Changing Course: Sugtainable Industrial Development as a Response to
Agenda 21. Vienna, June 1997.

20 Gal Karlsson, UNA/USA and CitNet Working Group on Climate Change and
Energy.

30 Environment & Development Action in the Third World.

31 Gaye, Malick. Entrepreneurial Cities, ENDA, 1996.
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However, many NGOs continue to believe that CSD is the place for NGOs
committed to sugtainahility to come together to engage our governments, the
UN, business and industry and other major groups to define our roles and
responsibilities, our obligations and our accountability to society. Particularly in
light of the global power being granted to corporations by the industry-oriented
World Trade Organization and the Multilatera Agreement on Investment,
NGOs look to the CSD as the primary internationd ingitution where the
multiple voices for sustainability have a chance to be heard.

On another levd, perhaps the term “responsible entrepreneur” should be thought
of not so much interms of companies but rather in terms of specific responsible
individuas within companies and government. Such entrepreneurs would be
those people who have personaly accepted the risks and responsibility for
improving things -- even if their colleagues, staff, Board members or superiors
are not convinced. In this case, informal, persona partnerships and dliances
among committed individuas may provide the vitd levers to move reluctant
companies towards more responsible policies and practices. Thus, even if a
company continues to cling to irrespongible policies and practices, there may be
a st of potentia partners within that company who are struggling to change it
and who deserve to be acknowledged and supported.

Partnerships to promote responsibility

Many of the concerns and hopes raised by NGOs in this paper depend on
government to represent its citizens and ensure that business behaves
responsibly. Corporations are not citizens and do not have the right to risk the
hedlth and well-being of communities and the environment, despite their
responsibility to shareholders to seek higher revenues and financid returns. To
possess legitimacy in the eyes of civil society, businesses must be accountable to
society.

To move forward, NGOs need to make grester efforts to develop partnerships
with businesses sincerely trying to be responsible, governments to help define
and implement accountability, and with trade unions to help protect the rights,
health and well-being of workersin al countries and companies. Furthermore,
NGOs need to take advantage of the CSD’s efforts to include NGOs and mgjor
groups more directly in didlogues and consultations with member governments,
to help build more productive relationships and mechanisms to achieve deeper
understanding and solutions to the globa chdlenge of implementing sustainable
devel opment.

Findly, in the words of Eco AfricaNews, “[the suggestions] need to be debated
by al the players who are willing to spend their time to build up good Strategies
and who can do some work. Otherwise very often we al get together in New
York, have long discussons and go back home to the business as usud
scenario.” Since our involvement in this Didlogue is to change business as usudl,
it isup to usto make sure there are indeed practical outcomes.
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NGO Recommended Outcomes for CSD6 Industry
Session

NGOs recommend for the CSD, business and industry, trade unions, and other
maj or groups over the coming months and yearsto join with NGOs to engage in
thefollowing actions:

1. For CSD to sponsor an inventory and evaluation of the effectiveness of
voluntary agreements. Thisevauation should include active participation
by representatives from business, NGOs, trade unions, and research
inditutions involved with these issues, as wdl as an andyss of ther
differences. The goa would be to identify the strengths and limitations of
voluntary agreements and viable mechanisms to assure and verify
compliance. The results of this evaluation could be reported a Earth
Summit I11 in 2002, with yearly status reportsto the CSD up to that time.

2. For CSD to edablish a Pand on Corporate Responsbility and
Accountability. This Pand could serve as a vehicle for governments and
major groups to explore in greater depth methods for promoting corporate
responsibility and accountability, as recommended in the UNGASS
Programme for Further Implementation of Agenda 21. This Pandl could
coordinate or sponsor dia ogues among major groups and different sectors of
busness and industry to better define those areas where government
regulation and oversight is appropriate and necessary (accountability), and
needs to be investment and reinvestment in local communities. With this
am in mind, the Pand could implement some of the following
recommendations, such as the inventory and evauation of voluntary
agreements, and provide a vehicle for partner dialogues on the results. In
turn, in 2002, the Pand could issue a joint position on recommended
measures to the General Assembly for ways to more effectively promote
corporate respons hility and accountability in sustai nable devel opment.

3. For CSD to compile, define and further explore NGO and other major
group recommendations emerging from this Dialogue. Such
recommendations include:

e Tha companies commission regular independent environmental audits
of subsidiaries and mgjor overseas suppliers;

» that companies support efforts to give affected host country citizens the
automatic right to primary redress in the company’s home country
courts, without having to fight for legal standing on acase by case basis,

o that companies support efforts to inditute binding international

minimum standards on environmental and labour practices to avoid
othersfree-riding on their efforts;
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for governments to enact or strengthen laws protecting whistleblowers
from company reprisas,

for each country present a plan to redirect or phase out all unsustainable
subsidies step by step by the year 2010;

to explore the need and feasbility for a Convention on Corporate
Responsbility and Accountability.
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